
FEDERAL ELECTION COMMISSION 
WASHINGTON. D.C. 20M3 

Via Certtfled M-«, PrfTT °>r«tot Reoneaiad ^ ^ ^̂ ^̂  

^ Jody Novacek, Registered Agent 
Q BPO, Inc. and BPO Advanttige, LP 
rM 1221 Lakeridge Lane 
<̂  Irving, Texas 75063 
Qi 

^ RE: MUR5472 

0 Dear Ms. Novacek: 
mi 

On January 31,2005, the Federd Election Conunission foimd that there is reason to 
believe BPO, Inc. and BPO Advantage, LP (collectively, "BPO entities"), knowingly and 
willfully violated 2 US.C. § 441h(b)(2). providon of die Federd Election Campdgn Act of 
1971, as amended ("Ihe Act"). The Factud and Legd Andyds, which foimed a basis for the 
Conunission's finding, is attached for your infoimation. 

You nuy submit any factud or legd nuterids that you believe are relevant to the 
Commisdon's condderation of tins matter. Please submit such nuterids to die Generd 
Counsel's Office within 15 days of your recdpt of diis letter. Where appropriate, statements 
should be submitted under oatfi. In the absence of additiond infonnation, tiie Commisdon may 
find pnriuble cause to believe that a violation has occurred and proceed with oondliation. 

If you are interested in pundng pre-probable cause conciliation, you should so request in 
writing. S£& 11C JF.R. § 111.18(d). Upon recdpt of the request, die Office of die Generd 
Counsd will nuke reconunendations to the Conimisdon dther propodng an agreement in 
seltiement of the nutter or recommending declining that pre-probable cause condliation be 
punued. The Office of Ihe Generd Counsd may reconunend that pre-probable cause 
condliation not be entered into al tins time so that it may complete its investigation of the matter. 
Fknther, the Conunisdon will not enteitdn requests for pre-probable cause oondliation after 
briefo on probable cause have been mdled to the respondent 

Requests for extendons of time will not be routinely granted. Requests must be made in 
writing at least five days prior to the due date of the response and spedfic good cause must be 
demonstrated. In addition, the Office of Ihe Generd Counsel ordinarily will not give extendons 
beyond 20 days. 
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If you intend lo be represented by counsel in this nutter, please advise the Commission 
by completing the enclosed fonn stalmg the name, address, and telephone number of such 
counsd, and authoridng such counsd to recdve any notifications and other conununications 
ftom the Comnussion. 

This matter will renuin confidentid in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and 
437g(a)(12)(A), unless you notify tiie Comnussion in writing tiut you wish the investigation to 
be made public. 

^ Fbryourinfomution, we have enclosed a brief description of the Conunisdon's 
Q procedures for handling posdble violations of the Act. If you have any questions, plesse contact 
rM Alexandra Doiunas, the attorney asdgned to this nutter, at (202) 694-1650. 
mi 
0 
^ Sincerely, 

0 

Scott E. Thonus 
Chdmun 

Enclosures 
Factud and Legd Andyds 

I 
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2 FEDERAL ELECTION COMMISSION 

3 FACTUAL AND LEGAL ANALYSIS 

4 
5 RESPONDENT: BPO, Inc. MUR: 5472 
6 BPO Advantege, LP 
7 
8 

^ 10 L GENERATION OF THE MATTER 
rH 11 
0̂  12 This matter was generated by a compldnt filed with die Federd Election 
rM 
^ 13 Commisdon by Jill Holtznun Vogd, Chief Counsd, Republican Nationd Conunittee. 
O 
TH 14 See 2 US.C. § 437g(aXl). 
•H 

15 n. BACKGROUND 

16 In 2004, the RepubUcanVicttiry Conumttee. Inc. C'the Conunittee'*) was fonned 

17 and incoiporated in Texas. BPO, Inc., BPO Advantage, LP, the Conunittee, and Jody 

18 Novacek embarired upon a sttategy to solicit contributions and donations by making 

19 fundrddng cdls through telephone banks and by following up on those phone cdls with 

20 direct mdlings. 

21 BPO,Inc.isacoiiipany owned and operated by JodyNovaoek. BPOAdvantage, 

22 LP is a nurketing and consulting company dso owned by Jody Novacek and listed as an 

23 affiliate of BPO, Inc.' According to press reports, Ms. Novacek hired one of tfw BPO 

24 entities to nunagc Ihe Committee's fundrddng and pay Ihe Conunittee's telenuiketing 

25 bills. The BPO entity, in tum, hired Apex to conduct the telenuiketing cdls. Ilia 

26 unknown al this time which entity (BPO, Inc. or BPO Advantage, LP) pdd Apex or 

' CollectivBly, BFO, Inc and BPO Advamage, LP will be refened to as 'Ihe BPO entities.* 
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1 conducted budness widi Apex, but it qipean dial tfie companies are virtudly 

2 interchangeable: Dun and Brsdslreel lists the companies as affiliated entities; they are 

3 botii tun by Jody Novacek; and dieybotfi operate out of Ms. Novacek's home. It is also 

4 unknown at this time whether dther BPO entity benefited financidly from its 

5 arrangement with the Committee. 

6 Ms. Novacek and the Conunittee cleariy did budness and were fanuliar with die 
rH 

^ 7 BPO entities. In fact, it appean tfiat Ms. Novacek was a representetive of tfie BPO 

8 entities: Ms. Novacek is the only representative referenced in the BPO entities' Dun and 0 
rM 

9 Bradstreet reports, and theu: addresses and telephone numben are the same as Ms. 
O 

10 Novacek's home (which is the same address and tdephone nundier as the Comnuttee). 

11 Based on all of those facton, Ms. Novsoek's knowledge should be imputed to the BPO 

12 entities. 

13 IIL FACTUAL AND LEGAL ANALYSIS 

14 The solidtation cdls conducted by the BPO entities on behdf of the Comnuttee 

15 appear to have fraudulentiy nusrepresented die Comnuttee as affiliated with the 

16 Republican Party. The Act as amended by BCRA, stetes that no "person" shdl: 

17 (1) fraudulentiy nusrepresent the person as speaking, writing, or otherwise 
18 acting for or on behdf of any candidate or politicd party or employee or 
19 agent thereof for the puipose of soliciting conttibutions or donations; or 
20 (2) willfully and knowingly paitidpate in or conspue to paitidpate in any 
21 plan, scheme, or design to violate paragraph (1). 
22 
23 2 U.S.C. § 441h(b). To violate section 441h, tiie Act reqdres tiiat die violator had die 

24 intent to decdve, but does not reqdre that the violator sustdn dl elemente of common 

25 
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1 law fraud. See MUR 3690; MUR 3700.' "Unlike common law fraudulent 

2 misrepiesenttdion, section 441h gives rise to no tort action..." and therefore proof of 

3 justifiable rdiance and danuges is not necessaiy. 5ee Explanation and Justification, 

4 11 C.FA. § 110.16,67 Fbd. Reg. 76,969 (Dec. 31,2002); Nederv. United States, 527 

5 US. 1,24-25 (1999) {citing Umted States v. Stewart, 872 F.2d 957,960 (10''' Gr. 1989)). 

rM 6 The BCRA amendmente were enacted in response lo concems that the prior verdon of 
rH 

^ 7 the stetute did not pennit Ihe Conunisdon to take action agdnst penons not assodated 
rH 
Qi 

^ 8 with a candidate or a candidate's autiiorized committee. The amendment was necessaiy 
^ 9 becsuse contributon often were solidted for money and believed thdr conttibutions and 
0 
^ 10 donations were benefiting a specific candidate, only to leam later that the funds were 
mi 

11 diverted to another piupose. The harm was therefore both to the candidate and the 

12 conttibuttir. See Explanation and Justification, 11 C f .R. § 110.16,67 Fbd. Reg. 76,969 

13 (Dec. 31.2002). Courts have held that even absent an express misrepresentation, a 

14 scheme devised with die intent to defraud is still fraud if il was reasonably cdculated to 

15 decdve persons of ordinary piudence and comprehension. See United States v. Thomas, 

16 377 F3d 232,242 (2d Gr. 2004), citing Silverman v. United States, 213 F.2d 405 (5*" 

17 Gr. 1954). 
18 In contravention of 2 US.C. S 441h(2). the BPO entities participated in a scheme 

19 witti die Conunittee and Ms. Novacek to violate 2 US.C. § 441h(l). Subsection 2 

20 

' In dw past, die Commisskm hu hekl on occasion dut tiw presence of a disclaimer sttdng the person 
and/br entity diat pad ibr and audnriied a communication nagaiea intern. See MUR 2205; MUR 3690; 
MUR 3700. The Committee did ph»e a diaddmer on ita mdling. However, in MUR 5089, tiie 
Oonmtiaaion nm reoendy rqjeeiBd dw notion dua auch a diacbdmer auttmiadeally negaiBB 
found reaaon to bdieve dial a conudlM viobded aecdon 441h even widi dw presence of a diacldmer. 
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1 reqdres tiut violations of 2 US.C. f 441h(bXl) be knowing and willful.̂  The phrase 

2 knowing and willful indicates that "actions [were] taken with full knowledge of dl of the 

3 facte and a recognition that the action is prohibited by law." 122 Cong. Rec. H 2778 

4 (ddly ed. May 3,1976); see also Federal Election Comm'n v. John A. Dramesifor Cong. 

5 Comm., 640 F. Supp. 985,987 (D.NJ. 1986) (distingdshing between "knowing" and 

m 6 "knowing and willfol"). A knowing and willfd violation may be esteblished "by proof 

^ 7 that the defendant acted deliberately and with knowledge" that an action was unlawfd. 

Z 8 United Slates v. Hopkins, 916 F.2d 207,214 (5"* Gr. 1990). In Hopkins, the court found 

9 that an inference of a knowing and willful violation oould be drawn **from the 
CP 

10 defendante' elaborate scheme for disgddng thdr... politicd contributions...." /dl at 

11 214-15. The court dso found that die evidence did not have to show that a defendant 

12 "had specific knowledge of die regulations" or "conclusively demonstrate" a defendant's 

13 slate of nund." if there were "facte and circumstances from which the jury reasonably 

14 codd infer that [the defendant] knew her conduct was unauthorized and illegal." Id at 

15 213 (quoting United States v. Bordelon, 871 F.2d 491.494 (5tii Gr.), cert, denied, 439 

16 US. 838 (1989)). Findly, "[i]t has long been recognized that 'efforts at concedment 

17 [nuy] be reasonably expldnable only in terms of motivation to evade' lawfd 

18 obligations." Id. at 214 {quoting Ingram v. United States, 360 US. 672,679 (1959)). 

19 The tdephone cdl solidtations made by the BPO entities would have led a 

20 reasonable person to bdieve that the Conunittee was acting on behdf of the Republican 

21 Party. In the telephone cdl solicitations, the cdlen appear to have been insttucted to 

' Section 441hQ>)(?) requires dwt a reapondent **wiUfolly and knowindy" participBte in, or oonapire to 
partieipatefai, a plan,adienw or design to engage in ftaudulemaoUeittdon. Thua, Imowing and willfol** is 
an denwatof the stattde ndwr dum a aeparate baaia for increaaed dvil and crimind liability under 2 U.S.C 
»437g(dXlXC). 
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1 speak only with registered Republicans. Onoe they were certdn they were speaking with 

2 a registered Republican, die cdlen asked for support for "our state candidates and 

3 Preddent Bush's agenda" because "[i]t's gdng to be tough to beat die Democrate this 

4 fdl." The cdler expldned, "Your financid help is criticd so Republicans can win...." 

5 The cdlen never sUded dial diey were not affiliated widi die Republican Party, but ttidr 

^ 6 statemente woidd have led a reasonable penon to believe that they were so affiliated. 
rH 

rM 7 If a redpient expressed confusion during the cdl, the cdler was directed to use a 
rH 

^ 8 series of "rebuttals," drafted in advance by Ihe Conunittee and Jody Novacek. The 

<qar 9 rebuttds set forth answen to possible questions by cdl recipiente, such as questions 
CP 

10 regardingforwhalpuiposethemoney would be used; questions asking who and what the 
rH 

11 comnuttee was; or stetemente expressing unhappiness with Preddent Bush or the war in 

12 Iraq. However, only if the redpient of the cdl explidtiy articulated some hesitetion or 

13 confusion sinular to the questions set forth above did die cdler expldn who or what the 

14 Committee was; indicate in even an indirect way that Ihe Conunittee was not affiliated 

15 with the Republican Party, the Rqiublican Nationd Committee or President Bush; or 

16 indicate for what purpose the donated money would be used. 

17 The Commission previously has made knowing and willfol and probable cause 

18 findings agdnst a conunittee and individuals dial violated 2 US.C. §441h. In MUR 

19 4919 (East Bay Democrate),̂  die Conunisdon found probable cause to bdieve a violation 

20 of section 441h occurred when a conurnttee's campdgn materials provided ndsleading 

21 infonnation to potentid contributon. In that case, a Republican oonunittee created a 

22 fictitious conuruttee udng tiie word "Denuxratic" in the name of the oonunittee and 

23 mdled campdgn nuterids to registered Democrate. requesting dut they not vote for the 
* AMKWgh a pre-BCRA case, dw emdyris in MUR 4919 shodd be applied to dw cunem caae. 
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1 Democratic candidate. The mdling dleged dial die Democratic candidate abandoned 

2 "our party," implying that the sponsor of the mdling was affiliated witti Ihe Democratic 

3 Party. The mdling dso used Ihe name of a locd Democratic leader as Ihe dgnattnr. 

4 Findly, die letter conveyed actud Democratic Party views, in an attempt to make the 

5 communicatioiu appear that they were legitimate conunumcations of a local committee 

1̂  6 of the Denuicratic Party. 
rH 
rM 7 In this case, the scripte produced by the Committee and Ms. Novaodt and 
H 

^ 8 executed by the BPO entities, provide for rebuilds and more dettuled and descriptive 

^ 9 exphmations of the Conunittee (for exainple. Slating it was not affiliated with or working 
0 

10 onbehalfof the Republican Party or the Bush-Cheney campdgn)-but only if the 

11 recipient of the cdl spedficdly asked the question. Furthermore, the fact that these 

12 descriptions had dready been drafted and incorporated into the cdl script demonstrates 

13 the knowledge that the phone calls likely would be confusing to Ihe intended recipiente, 

14 and yet dl fdled affimutivdy to address this potentid confosion. 

15 Therefore, from the evidence avdlable d this time, il appean that tiie BPO 

16 entities knowingly and willfolly participated in a scheme or plan with Ms. Novacek and 

17 the Committee to execute Ihe tdephone cdl script. Accordingly, based on the foregoing 

18 infonnation, the Commission found reason to bdieve dial BPO, Inc. and BPO 

19 Advanttige, LP knowingly and willfolly violated 2 US.C. § 441h(b)(2)-


